1. Separate and Independent – a Progressive Initiative.
Rochester City School District has been a separate and independent legal entity (from the City of Rochester) since 1917. The overarching purpose of the State’s education initiatives of 1917 were to remove education from the direct control of the municipal governments, while retaining the capacity to require a local contribution from municipal governments to education funding.   Separate legal status in Rochester persisted after the establishment of the City Manager form of government (LL #4 of 1925) and into the authorization of the strong mayor form, effective January 1, 1986.

Court interpretations of “separate and independent” include this remark,“…Largely it was the intent that the state should reassume the power over education which it had hitherto given to municipalities.  By creating independent boards of education under its own authority it was thought that political entanglements might be avoided…” Emerson v. Buck, 230 NY 380, 385 (1921); see Board of Education of the City of Syracuse v. King,  280 AD 458 (4th Dept. 1952) mot.lv.app.den. 304 NY 973 (1953).  

Our separate and independent status has been affirmed repeatedly through the years. “….If there be one public policy well-established in this State, it is that public education shall be beyond control by municipalities and politics.  The Board of Education….is not a department of the city government, it is an independent corporate body…”  Divisich v. Marshall, 281 NY 170, 173 (1939).  See also Lanza v. Wagner, 11 NY2d 317, 326 (1962); Hedman v. City of Rochester, 64 AD2d 817 (4th Dept. 1978) aff’d 47 NY 933 (1979).  See also State Comptroller’s Report of Examination (Rochester City School District) 96M-334 (Aug. 26, 1996).  

The authority of the municipal government was limited to approving or disapproving the gross amount of a Board estimate, in recognition of the fact that the cities were required to appropriate and levy for the local contribution to the school budgets.  While Big 5 City Councils have the sole ability to decide what amount the City will furnish and to pass the overall budget accordingly, that authority does not include line item control or veto, and the expenditures within budget are prerogative of BOE.  See, e.g.,  Bd. of Education v. King, 280 AD 458 (4th Dept. 1952) mot. lv. app. dism. 304 NY 973 (1953).

The following excerpt from the Aug 26, 1996 Report of Examination (Rochester City School District) 96M-334 by the State Comptroller summarizes our legal relationship well:

“The board is not a department of the city, but an autonomous body….The district’s fiscal relationship with the city is governed by Article 52 of the Education Law…the determination of the amount that the city will provide as a contribution to the district is solely the responsibility of the City Council…the Board of Education has the sole responsibility for allocating available resources to specific educational purposes….Notwithstanding any suggestions city officials may make with respect to the district’s budget, it is ultimately the Board of Education, in the exercise of its discretion, that must determine how the money within its control should be expended to ensure that an efficient system of education in the city is maintained….  (96M-334, pp. 6-7).

2. Fiscal Independence Agreements – Mutual Respect among Equals.

The original fiscal independence agreements consisted of identical resolutions adopted by the City Council and by the Board of Education in 1972.  On the City side, those arrangements were contained in Resolutions 72-84 and 72-85 (June 13, 1972); and by the Board of Education in a resolution adopted on April 27, 1972 and amended on June 29, 1972 to match the text adopted by the City Counsel.  Section 3 of that Resolution reads as follows:   

“3.    The Council agrees that the City of Rochester shall continue to provide to the Rochester City School District without cost all services in connection with the preparation of tax bills, the collection of tax receipts, the issuance of bonds and notes and legal services at the level presently provided.  There shall be no charge for water supplied by the City of Rochester to Rochester City School District facilities.”
In 1982, Section 3-9.1 “Allocation of Funding and Debt-incurring Power between City and City School District” was added to the City Charter, enumerating an aid to education formula from various revenue sources.  Then in 1986, a new agreement was reached, and both bodies acted bilaterally again, adopting City Resolution 86-22 and Board of Education Resolution 85-86:485(6) amending the agreement, including the paragraph quoted above, but deleting the free water service provision.

The aid formula in this second agreement calculated education funding as 1.2% (out of 2% limitation) of property tax (the remaining .8% for municipal purposes), 40% of sales tax revenues, 60% of in lieu of tax revenues, and $5,573,000 from state aid sources designated for municipal purposes.  The 1986 resolutions committed the parties to a fourteen-year term for the amended fiscal independence agreement.  Even so, the City Charter Section 3-9.1 education aid formula was unilaterally amended in 1991, 1993, 1994, 1996 and 1998.  The 1991 amendment established a requirement that the budget estimate submitted by the District include a $10 million cash capital requirement.  The 1994 amendment, for the first time, established a single lump sum contribution of $124,763,900 to education funding.  It was at this point in time that aid to education in excess of the School Tax levy ceased to be enumerated in the City budget.

No provisions outside the scope of the City Charter were re-enacted by the parties in 2000, the end of the 1986 agreement, or thereafter.  Continuation of some items has been a matter of custom and practice since that time, as in the case of tort defense services, at least through June 30, 2003, but not by formal resolution or written agreement.   

It is not clear when the City’s commitment to provide tort defense services to the City School District began, but it was a clearly established service and benefit to the District before the 1972 resolutions, which state, again in section 3, that “…The Council agrees that the City of Rochester shall continue to provide to the Rochester City School District without cost…. legal services at the level presently provided.”  

Effective July 1, 2003, the City discontinued that service, visiting upon the District the direct costs of defending tort litigation, and the determination to do so was communicated in letters from the City Corporation Counsel.  No express action was ever presented to, or taken by, the City Council; and the only basis to impute the decision to the Council rests in (a) the non-renewal of the fiscal independence agreements after expiration; and/or (b) implicit approval of the City administration’s decision through its approval of the 2003-04 budgets of the City government (including the section on the Corporation Counsel’s office) and of the RCSD.

The two Fiscal Independence Agreements (1972 and 1986) represent periods in Rochester history, where the autonomy of the district was respected and where mutual agreement was valued.  Since that time, the City has approached numerous fiscal matters unilaterally, and with adverse consequences to the School District.  The 2003 abdication of tort service support is a prime example.  The bilateral deletion of water services from the agreement in 1986, on the other hand, is a prime example of how changes that are fiscally detrimental to the District have been respectfully negotiated.  This is a state that both the City and the District should strive to restore.

3. Budget Construction in an Environment of Legal Separation and Fiscal Dependence.

Notwithstanding the 1917 laws that assigned governance of schools to Boards of Education, with the obvious intent to protect schools from local financial competition, the so-called Big 5 cities  lack the authority to levy taxes, making them fiscally dependent.  In his concurring opinion in Campaign for Fiscal Equity v. State, Judge Smith quotes Dr. Robert Berne of SUNY: “’within the confines of the City budget process, education competes directly for [with] other municipal services as opposed to being separate in an independent school district.’”  Judge Smith goes on to say, “One obvious problem for districts in the Big 5 is that during a fiscal crisis, local appropriations for schools may fall dramatically, affecting their ability to provide the opportunity for a sound education… Another problem is that in addition to having limits in the amount they can borrow, there are also State-imposed limits in the amount of taxes cities my levy.” 

Near the end of the City Manager era (1982), part of the fiscal independence agreement was incorporated into the city charter as §3-9.1, and the formula has been modified on several occasions since, with reference to the amount and computation of our assigned funding. As a result, the process remained relatively nonpolitical for several decades.  With the City of Rochester commitment predefined, the RCSD budget estimates were built around the framework of pre-established limits. 

This pattern stands in sharp contrast with other cities, where the school district develops a budget estimate indicating the amount of local funding it wants.  The political decision shifts to the City Council to pass or reject (and if rejecting, send it back to the BOE to make decisions regarding cuts), cf. Education Law § 2576.  In essence, a BOE says “we need $x to fund pre-k, advance placement and sports” and their City Council must share the political heat of knowing what the school programs are and still saying “you can’t have that much, go back to the drawing board.”  We are in very real danger of devolving to this arguably inferior but certainly more political model.  If this happens, City Hall will have to contend with a constituency that it has previously not had to answer to:  the parent community.

This seems the least desirable time to return to a politicized approach to school funding.  The heart of the CFE decision is restoration of the progressive agenda for education that started in 1917.  Arguments for Mayoral controlled School Boards or School Districts will inevitably be negatively framed in this context.  Arguments for maintenance of effort on the part of cities will likely be linked to any increase in state aid to either schools or municipalities, lest new money fails to reach its target.  Further cuts of local aid to schools will only accelerate this reaction.

4. Budget Submission – Still Want to Decrease Local Aid to Education?

If the City were determined to reduce its local share contribution, several points of contention emerge.  One is whether the District is in violation of a “balanced budget” provision.  The other has to do with the City’s imposition of a cash capital requirement in the District budget.  

Education Law Section 2576, Subdivision 1 requires that the District:

“…prepare annually an itemized estimate for the current or ensuing fiscal year of such sum of money as it may deem necessary… after crediting thereto the amount anticipated in the next apportionment of school funds from the state and the estimated amount to be received from all other sources….” (emphasis added)

The language “anticipated” assumes that the State meets its constitutional requirement of a State budget by April 1.  The language “estimated” connotes a less accurate or firm amount regarding “other sources”, but these other sources do not include city funds.  A Court of Appeals interpretation of this provision states, “…the estimates submitted by the board stating the items of proposed expenditure are for the purpose of enabling the city to make up its final tax budget for municipal purposes… Under any and all circumstances, however, the amounts submitted are mere estimates…”  Fleischmann v. Graves, 235 NY 77, 93 (1923).

City Charter Section 3-9.1(A) & (D)(1) requires that “expenditures shall not exceed revenues” – that the Board presents a balanced budget – when the District submits the budget to the City, but Education Law cited above makes it clear that revenue sources (other than from the state) are estimated.  The Board’s budget must be balanced at the point when the city acts to adopt it, according to interpretations of Education Law Section 2576(7), but if City Council votes to reduce the local contribution, only the School Board can take action to balance the budget in accordance with State Law.   

As outlined in Section 3 of this paper, other Districts can only estimate the city contribution, then beg their cities to meet the “ask”.  This, at least, meets the Education Law intent that there be a discussion each year over how much the city should contribute to education.  Rochester benefits from the existence of City Charter Section 3-9.1(A).  The predetermined contribution represents a commitment and it allows the District to plan.  

In 2002 and again in 2004, Mayor Johnson communicated to the District that the city contribution would be reduced.  It was his contention that the District must use this reduced figure, or the District would be willfully submitting an unbalanced budget.  The District’s argued that because City Council had the authority to enact a change, but had not done so, we were entitled to plan in accordance with the City Charter.  

In both instances, the City Charter was amended, but not until after the School Board transmitted its budget to the City.  If there is to be no discussion over the amount, the better approach is to amend the City Charter well in advance of the submission deadline.  Otherwise, it would be better that the City Charter be silent regarding “Allocation of Funding and Debt-incurring Power between City and City School District” allowing for discussion and negotiation as other Big 5 districts are entitled.

Presuming an aid reduction scenario, the most obvious and immediate Board response that would not impact the classroom would be to reduce or eliminate the Cash Capital budget line.  There is a precedent for this in 1984 when the City approved a District budget that was $5,128,000 less than the budget estimate submitted. See, e.g. Board Resolution 181(11), budget amendment; September 24, 1985.  This example predates the City Charter cash capital mandate of 1991, but  such a requirement violates the holdings of all the early Court of Appeals decisions indicating that the Board of Education has the sole authority and discretion to determine how it spends the money appropriated or otherwise available to it.  As cited in Section 1 of this paper, the City’s authority does not include line item control or veto, and the expenditures within budget are prerogative of BOE.  See, e.g.,  Bd. of Education v. King, 280 AD 458 (4th Dept. 1952) mot. lv. app. dism. 304 NY 973 (1953).

Yet another argument arises that ties back to Section 2 of this paper.  The language codified in the City Charter began as an agreement between the District and the City.  Many of the provisions in the original agreements (1972 and 1986) were unilaterally abrogated by the City, and no new agreement was attempted when the 1986 agreement expired.  In the context of an agreement between independent corporate bodies, it can be argued that the City has lost its ability to require compliance with provisions of the City Charter not otherwise required by State law, because the District has not ratified those requirements.  This is a compelling case for the District and the City to come together to negotiate a new Fiscal Independence Agreement, and subsequent amendments to the City Charter, rather than the District accepting more reductions and City imposed restrictions without complaint.

5. Beyond the Theory – What RCSD Needs and Who is Delivering?

In 1993, the City Charter contribution to schools was $125,879,351; in 2006 the contribution was $119,100,000; a reduction of $6,779,351 in real dollars.  Benefits such as tort defense were dropped, transferring the cost to the School District, further diminishing the funds available for pre-existing obligations.   During this same period, the Consumer Price Index rose 42.7%,  averaging 3.6% annually from 1993 to 2006.  Combined with real dollar decreases in local share, the lost purchasing power equal to $44,071,590.  (attached table supports chart on page 6)

The cities tax base has declined over the same period of time, impacting the tax levy, somewhat.  Nevertheless, local School Taxes paid, by residents and businesses (in real dollars) is almost the same, now in 2006-07 ($93,631,761) as it was in 1993-94 ($94,250,900). One explanation for this increase is that the School Tax portion of the property tax levy was increased from 1.2% to 1.419%, while the City portion of the levy was decreased from .8% to .6333%.  (The property taxpayers of Rochester did experience some reduction in the fourth year of the STAR program in particular, when the lowest locally paid tax amount in this period was in 2001-02: $82,262,540.) 

While City aid to education decreased 5.4% in real dollars over the past 13 years, the locally paid portion of the School Tax levy is virtually the same as it was 13 years ago, and the total School Tax levy increased 14.6% over that same period.  The 2006-07 School Tax levy of $108,016,161, with $14,384,400 provided to the city in STAR funds.  It is difficult to make the case that the cuts to local share are based, in whole or in part, on reduced School Tax revenues.  It is much easier to conclude that STAR funds supplanted some of the funds that the City had previously committed from the Sales Tax agreement with Monroe County, this being the stated source of additional revenues in 1993-94 ($31,293,525), the last year that such data was specifically provided in the City Budget.
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Although our budget needs have out-striped the capped State Aid formula, we need only look at the various costing out studies done for the CFE case to see that the Aid formula has been lagging behind the demonstrated need for high-poverty districts such as ours.  By any measure applied to school districts throughout New York State, Rochester has been fiscally prudent, in the context of costs of education. 

During the period when City aid to schools decreased 5.4% in real dollars, the local share shrank from 36% of the School District budget to 19.6%.  Meanwhile State and Federal dollars, often with targeted use provisions, increased 118% to fill the gap.  The burden of increased costs has clearly been borne by entities other than the City.  

This demonstrated history of decreased local aid to schools adds fuel to the progressive argument that Big 5 Cities must be compelled to maintain local effort.  There is every reason to believe that when new aid becomes available, these cities, which are facing their own fiscal crisis, will take every opportunity to decrease local share instead of allowing School District Budgets to expand further to address the unmet need.
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City Levy Data

		FY		City Charter Contribution		City Aid Change I/(D)		CPI		CPI Inflation Factor		Required contribution to keep pace with CPI inflation		RCSD Annual Loss of Purchasing Power		City Aid as % of Budget		Total School Tax levy		STAR reduction (reimbursed to city)		School Tax Pd locally		School Share of Sales Tax* (only 93-94 known, remaining imputed)   .		Assume Sales Tax Constant		Total Budget		Other Sources

		1993-94		$126,063,900				151.2				$125,879,351				36.0%		$94,250,900		$0		$94,250,900		$31,813,000		$126,063,900		$350,506,029		$224,442,129

		1994-95		$126,063,900		($1,115,451)		154.8		2.4%		$128,876,478		($4,112,578)		35.1%		$94,770,375		$0		$94,770,375		$31,293,525		$126,583,375		$359,369,167		$233,305,267

		1995-96		$124,763,900		$0		158.9		2.6%		$132,289,874		($7,525,974)		33.5%		$94,770,375		$0		$94,770,375		$29,993,525		$126,583,375		$372,858,407		$248,094,507

		1996-97		$126,000,000		$1,236,100		163.1		2.6%		$135,786,522		($9,786,522)		33.4%		$95,268,137		$0		$95,268,137		$30,731,863		$127,081,137		$381,005,017		$255,005,017

		1997-98		$127,300,000		$1,300,000		167.0		2.4%		$139,033,410		($11,733,410)		31.0%		$95,268,137		$0		$95,268,137		$32,031,863		$127,081,137		$410,288,232		$282,988,232

		1998-99		$127,300,000		$0		169.6		1.6%		$141,198,002		($13,898,002)		29.5%		$95,268,137		$3,309,772		$91,958,365		$32,031,863		$127,081,137		$431,103,720		$303,803,720

		1999-00		$127,300,000		$0		173.1		2.1%		$144,111,876		($16,811,876)		28.5%		$95,268,137		$6,335,289		$88,932,848		$32,031,863		$127,081,137		$446,587,244		$319,287,244

		2000-01		$127,300,000		$0		179.0		3.4%		$149,023,835		($21,723,835)		26.7%		$95,268,137		$9,490,897		$85,777,240		$32,031,863		$127,081,137		$477,500,081		$350,200,081

		2001-02		$127,300,000		$0		185.3		3.5%		$154,268,808		($26,968,808)		24.7%		$95,268,137		$13,005,597		$82,262,540		$32,031,863		$127,081,137		$516,175,258		$388,875,258

		2002-03		$126,100,000		($1,200,000)		187.8		1.3%		$156,350,146		($30,250,146)		25.6%		$99,144,737		$13,723,110		$85,421,627		$26,955,263		$130,957,737		$497,399,626		$371,299,626

		2003-04		$126,100,000		$0		192.8		2.7%		$160,512,823		($34,412,823)		22.8%		$103,110,539		$14,272,834		$88,837,705		$22,989,461		$134,923,539		$552,080,273		$425,980,273

		2004-05		$119,100,000		($7,000,000)		201.1		4.3%		$167,422,867		($48,322,867)		21.9%		$103,110,539		$13,572,979		$89,537,560		$15,989,461		$134,923,539		$575,814,029		$456,714,029

		2005-06		$119,100,000		$0		206.2		2.5%		$171,668,797		($52,568,797)		20.6%		$106,030,539		$14,294,600		$91,735,939		$13,069,461		$137,843,539		$578,725,214		$459,625,214

		2006-07		$119,100,000		$0		215.7		4.6%		$179,577,884		($60,477,884)		19.6%		$108,016,161		$14,384,400		$93,631,761		$11,083,839		$139,829,161		$608,293,119		$489,193,119
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City Levy Data

		FY		City Charter Contribution		City Aid Change I/(D)		CPI		CPI Inflation Factor		Purchasing power of City Charter Contribution in 1993 $		RCSD Annual Loss of Purchasing Power		City Aid as % of Budget		Total School Tax levy		STAR reduction (reimbursed to city)		School Tax Pd locally		School Share of Sales Tax* (only 93-94 known, remaining imputed)   .		Assume Sales Tax Constant		Total Budget		Other Sources		Required contribution to keep pace with CPI inflation

		1993-94		$125,879,351				151.2				125,879,351				36.0%		$94,250,900		$0		$94,250,900		$31,813,000		$126,063,900		$350,506,029		$224,626,678		$125,879,351

		1994-95		$124,763,900		($1,115,451)		154.8		2.4%		121,836,473		($4,112,578)		35.1%		$94,770,375		$0		$94,770,375		$29,993,525		$126,583,375		$359,369,167		$234,605,267		$128,876,478

		1995-96		$124,763,900		$0		158.9		2.6%		118,692,801		($7,525,974)		33.5%		$94,770,375		$0		$94,770,375		$29,993,525		$126,583,375		$372,858,407		$248,094,507		$132,289,874

		1996-97		$126,000,000		$1,236,100		163.1		2.6%		116,872,434		($9,786,522)		33.4%		$95,268,137		$0		$95,268,137		$30,731,863		$127,081,137		$381,005,017		$255,005,017		$135,786,522

		1997-98		$127,300,000		$1,300,000		167.0		2.4%		115,443,078		($11,733,410)		31.0%		$95,268,137		$0		$95,268,137		$32,031,863		$127,081,137		$410,288,232		$282,988,232		$139,033,410

		1998-99		$127,300,000		$0		169.6		1.6%		113,673,313		($13,898,002)		29.5%		$95,268,137		$3,309,772		$91,958,365		$32,031,863		$127,081,137		$431,103,720		$303,803,720		$141,198,002

		1999-00		$127,300,000		$0		173.1		2.1%		111,374,893		($16,811,876)		28.5%		$95,268,137		$6,335,289		$88,932,848		$32,031,863		$127,081,137		$446,587,244		$319,287,244		$144,111,876

		2000-01		$127,300,000		$0		179.0		3.4%		107,703,877		($21,723,835)		26.7%		$95,268,137		$9,490,897		$85,777,240		$32,031,863		$127,081,137		$477,500,081		$350,200,081		$149,023,835

		2001-02		$127,300,000		$0		185.3		3.5%		104,042,061		($26,968,808)		24.7%		$95,268,137		$13,005,597		$82,262,540		$32,031,863		$127,081,137		$516,175,258		$388,875,258		$154,268,808

		2002-03		$126,100,000		($1,200,000)		187.8		1.3%		101,457,050		($30,250,146)		25.6%		$99,144,737		$13,723,110		$85,421,627		$26,955,263		$130,957,737		$497,399,626		$371,299,626		$156,350,146

		2003-04		$126,100,000		$0		192.8		2.7%		98,825,902		($34,412,823)		22.8%		$103,110,539		$14,272,834		$88,837,705		$22,989,461		$134,923,539		$552,080,273		$425,980,273		$160,512,823

		2004-05		$119,100,000		($7,000,000)		201.1		4.3%		87,747,061		($48,322,867)		21.9%		$103,110,539		$13,572,979		$89,537,560		$15,989,461		$134,923,539		$575,814,029		$456,714,029		$167,422,867

		2005-06		$119,100,000		$0		206.2		2.5%		85,576,789		($52,568,797)		20.6%		$106,030,539		$14,294,600		$91,735,939		$13,069,461		$137,843,539		$578,725,214		$459,625,214		$171,668,797

		2006-07		$119,100,000		$0		215.7		4.6%		81,807,761		($60,477,884)		19.6%		$108,016,161		$14,384,400		$93,631,761		$11,083,839		$139,829,161		$608,293,119		$489,193,119		$179,577,884

						($6,779,351)		64.5		42.7%		44,071,590						14.6%										173.5%		217.8%

						-5.4%
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